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Is Your Company
a Joint Employer?
RISKS AND TIPS

BY WILLIAM DANIELS AND MS. YUTING LI
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ompanies using tem
porary workers,leased
employees,or subcon
tracted workers may not con
sider those individuals to be
their own employees. Howev
er,the law may disagree and
treat the company as a "joint
employer" along with the sub
contractor or company sup
plying the temporary workers
or leased employees. As a
result,joint employers may be
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liable for lawsuits arising from
claims related to discrimina
tion,harassment,violation of
the National Labor Relations
Act,and/or withdrawal liabil
ity. The question of whether
a company is a joint employ
er may depend on which of
the violations listed above is
alleged. As discussed below,
different laws may apply
different tests to determine a
joint employer relationship.

In general, a joint employ
er relationship will exist: (1)
if the secondary employer
(i.e., the company leasing
employees or subcontracting
additional workers) exercis
es direct or indirect control
over significant terms and
conditions of employment of
the primary entity's employ
ees; (2) where the secondary
employer possesses the un
exercised potential to control
such terms and conditions
of employment; or (3) where
"industrial realities" other
wise made the company an
essential party to meaningful
collective bargaining. A joint
employer relationship also
can arise from a contractual
agreement between the com
pany (as a secondary employ
er) and the primary employer
(e.g.,the lease agreement
may specify that the company
receiving leased employees
is a joint employer with the
leasing organization).
In the trade show industry,
it is not uncommon for an ex
hibitor to lease union employ
ees to set up,tear down,and
maintain the exhibitor's booth
on the floor. Who directs and
controls the union employ
ee's work for the duration of
a show? What if the same
union employees work many
booths for different exhibi
tors? Are all exhibitors who
use such union employees
joint employers? Not many
persons outside the industry
understand how a tradeshow
operates and it may easily ap
pear to an outsider that a joint
employer relationship exists
when it does not. The degree
to which control over the
union employee is exercised
by any one exhibitor

could lead to a joint employ
er relationship. It is very
important that the exhibitor
limit control over any leased
union employees to minimize
the possibility of an adverse
joint employer finding.
The general test described
above may be refined or
a:ltered by specific laws
dealing with discrimination
or employee benefits. Below
we outline several important
laws and how they refine the
general test.
Under the Fair Labor
Standard Act ("FLSA"), the
employee's work hours for
joint employers are aggre
gated and considered as one
employment when evaluating
the number of weekly work
hours,employee's regular
rate of pay,and the amount of
overtime. All joint employers
are jointly and severally liable
for FLSA compliance. The
standard for determining the
existence of a joint employer
is the "economic reality" test
to determine the existence
of a joint employment. The
economic reality test requires
a consideration of "whether
the employees in question are
economically dependent on
the putative employer." The
court usually will consider
the extent of the employers'
power: (1) to hire and fire the
employees; (2) to supervise
and control employee work
schedules or conditions of
employment; (3) to determine
the rate and method of pay
ment; and (4) to maintain the
employment records.
The Department of Labor
("DOL''),the governmental
agency assigned to enforce
the FLSA,has interpreted
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