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In recent years, workplace drug tests 
showing positive test results have 
increased steadily to a 10-year high.1 

Employers concerned by these find-
ings face an uphill battle given the 
recent loosening of restrictions on 
marijuana use at the state level. More-
over, despite the fact that marijuana 
remains illegal under federal law, 
the Occupational Safety and Health 
Administration (OSHA) has somewhat 
protected drug users from work-related 
discipline stemming from marijuana 
use. Specifically, based on findings 
from the National Highway Traf-
fic Safety Administration (NHTSA),2 
OSHA recently contended that man-
datory drug testing of employees 
following a reported injury is a form 
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of retaliation that violates section 
11(c) of the Occupational Safety and 
Health Act of 1970, 29 U.S.C. section 
660(c).3 Moreover, OSHA has further 
advised employers that the agency does 
not view current drug testing meth-
ods as an effective way of determining 
whether a drug-related impairment 
caused or contributed to a workplace 
accident: “For substances other than 
alcohol, currently available tests are 
generally unable to establish a relation-
ship between impairment and drug 
use. Employers should be aware that 
post-incident drug testing will not 
necessarily indicate whether drug use 
played a direct role in the incident.”4

The conflicts raised by state legaliza-
tion laws and OSHA’s stance on drug 
testing present a conundrum to employ-
ers over when and how to conduct drug 
testing, especially post-accident testing.

Are Employers Legally Required 
to Permit Employee State-Legal 
Medicinal Marijuana Use?
Before launching a deep dive into 
OSHA’s position on drug testing, it is 
important to consider whether state or 
federal laws prevent employers from 
prohibiting employee marijuana use. 
In particular, if an employee uses mari-
juana for medical reasons, the employee 
may be considered disabled for pur-
poses of state and federal laws. Also, 
under some state laws, the employee 
may be protected from discipline based 
on the lawful use of marijuana outside 
of the workplace.

From a practical perspective, there 
are sound reasons why employers 
should be permitted to exclude medi-
cal marijuana users from the workplace. 
Marijuana intoxication can cause dis-
torted perception, loss of coordination, 
and problems with memory, learning, 
and problem-solving. An employee who 
may use marijuana for medical reasons 
may be less safe than his or her cowork-
ers. By law, employers are required to 
provide a workplace free from recog-
nized hazards.5

To date, courts have found that dis-
ability laws and state laws permitting 
the use of medical marijuana do not 
override employer policies prohibiting 

the use of illegal drugs. For example, in 
Coats v. Dish Network, LLC, the Colo-
rado Supreme Court held that because 
marijuana use remains illegal under fed-
eral law, an employee could not assert 
that his use of medicinal marijuana con-
stituted protected, lawful activity under 
state law.6 Similarly, federal courts have 
held that the Americans with Disabili-
ties Act does not protect marijuana 
users from being disciplined because 
marijuana remains illegal at the federal 
level.7 As state laws proliferate, a future 
challenge to an employer policy may 
come out the other way.

Why Does OSHA Distinguish 
Between Post-Injury Alcohol 
Testing and Testing for Other 
Drugs?
Because, as noted above, OSHA has 
rejected the legitimacy of drug testing 
(but not alcohol testing) in response to 
a workplace injury, employers should 
understand the differences between 
alcohol testing and marijuana test-
ing. The detection window for alcohol 
largely depends on how high a user’s 
blood alcohol concentration (BAC) 
reached. A moderately intoxicated indi-
vidual (i.e., 0.08 percent BAC) could 
have detectable levels of alcohol for 
about eight hours. In addition, alcohol 
levels in the blood and the brain are rel-
atively consistent at any given point in 
time. As a result, alcohol impairment 
levels are fairly closely tied to blood 
alcohol levels and create consistent 
symptoms among users.

By contrast, marijuana smokers 
experience a high that lasts approxi-
mately two hours. Most behavioral and 
physiological effects end within three to 
five hours, but users may suffer resid-
ual effects for up to 24 hours, such as 
difficulty with complex, divided atten-
tion tasks.8 As tetrahydrocannabinol 
(THC) metabolizes, inactive carboxy-
THC (THC-COOH) appears in the 
user’s urine. However, THC-COOH 
may remain detectable in a user’s urine 
for days. For example, in the case of 
a heavy user of marijuana, urine tests 
for THC-COOH can show positive 
results for weeks or months. In other 
words, a urine test mainly flags the use 

of marijuana but not current impair-
ment, because the user may no longer 
be impaired when THC-COOH is 
detected.9

Oral fluid (saliva) is a newer method 
of testing that is beginning to be used 
in place of urinalysis.10 This method 
has the shortest detection window and, 
unlike a urinalysis test, detects the pres-
ence of active THC. For these reasons, 
saliva testing may eventually provide a 
way of establishing injury-related mari-
juana impairment that will be accepted 
by OSHA. Nevertheless, questions cur-
rently remain about this testing method. 
For the time being, the safest course to 
avoid getting into OSHA’s crosshairs 
may be to limit injury-related testing to 
alcohol only.

Why Doesn’t OSHA Believe a 
Positive Marijuana Test Correlates 
with Current Impairment?
Alcohol testing generally produces 
results that are readily understood and 
generally accepted indicators of an indi-
vidual’s impairment level. By contrast, 
it is less clear whether the presence of 
THC or THC-COOH at a particular 
concentration is indicative of a cur-
rent impairment. In particular, the 
NHTSA currently advises on testing for 
marijuana:

It is inadvisable to try and predict 
effects based on blood THC con-
centrations alone, and currently 
impossible to predict specific 
effects based on THC-COOH 
concentrations. It is possible for a 
person to be affected by marijuana 
use with concentrations of THC 
in their blood below the limit of 
detection of the method.11

In other words, the NHTSA has not 
identified a THC test result that can 
be relied on to establish impairment.12 
Because many states have used a THC 
blood level of 5 ng/ml to define impair-
ment under DUI laws, some experts 
have recommended that employers 
adopt this level as well.13 However, oth-
ers have described the 5 ng/ml THC 
blood concentration level as a purely 
arbitrary figure.14 Indeed, in 2015, the 
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NHTSA published a report finding no 
correlation between marijuana impair-
ment and driving accidents based on a 
study of more than 9,000 drivers con-
ducted over a 20-month period.15

Based on these findings, employers 
should recognize that there currently 
is no generally accepted “magic num-
ber” test result for THC that employers 
can rely on to establish that an employee 
was impaired at the time of a workplace 
injury. For these reasons, the better 
course for employers that intend to pro-
hibit marijuana use is to maintain a 
blanket prohibition on illegal drug use, 
rather than attempt to tailor a drug test-
ing policy around establishing that the 
employee was impaired at the time of an 
injury or an accident.

What to Do Now?
Employers that maintain drug testing 
policies should assess these policies in 
light of recent changes to state mari-
juana laws and OSHA’s new regulations. 
Employers can maintain policies that 
prohibit working while impaired from 
marijuana use. Because there is still 
significant uncertainty as to whether 
employers can effectively test for impair-
ment, the safer position remains simply 
to prohibit the use of marijuana as an 
illegal substance, unless such a policy 
violates applicable state or local laws. 
Additionally, unless employers have 
other lawful reasons for relying on man-
datory injury-related testing for drugs,16 
applicable policies should be tailored 
not to require mandatory drug tests 

triggered by reported injuries. Because 
there have been significant changes in 
the law in this area, employers should 
keep abreast of developments on these 
issues to reduce the risk of inadvertent 
noncompliance with applicable require-
ments. ◆
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