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Forecast for
legal work

By Maria Kantzavelos

hen Chicago’s own Barack Obama

is sworn in this month, making

history as the nation’s first African-
American president and inheriting an econ-
omy in crisis and two wars, lawyers in the city
will be among the many observers on the
lookout for how the next four years will play
out.

About two months before Obama was to
take office, local lawyers talked with Chicago
Lawyer, offering their predictions for how an
Obama administration might impact certain
practice areas.

From more regulation in banking and in-
creased federal regulatory oversight in gen-

eral, to an emphasis on addressing global

warming and workers’ rights, lawyers prog-

nosticated about some of the legal changes

that could come with the administration of
the former Chicago law firm lawyer who ran
for the presidency on a platform of change.

Here are some highlights of those specula-
tions.

Financial factors

Chicago-based lawyers and law firm con-
sultants said they see a changing climate that
features more governmental regulatory over-
sight — in such areas as the environmental
arena and consumer product safety. And, more
certainly, lawyers foresee increased oversight
of the financial sector.

“Any area that involves government regu-
lation is going to be a focus of the new ad-
ministration,” said Nathan P. Eimer, name

partner in the corporate litigation firm of

Eimer Stahl Klevorn & Solberg. “If you have
a regulatory practice in terms of compliance
or litigation, I would expect an increase in
activity as a result of the change in adminis-
tration.”

Whether that focus means new federal reg-
ulations and stricter enforcement of existing
rules or both, it’s bound to have an impact
on lawyers and the work they do, said Joel
F. Henning, senior vice president at the law
firm consulting company Hildebrandt Inter-
national.

“Where there’s law and regulation, there’s
lawyers,” Henning said.

Corporate and financial lawyers with reg-
ulatory, transactional, and litigation practices
who represent financial services clients —

including banks, investment funds and hedge







funds — are likely to see some changes under
the new administration and an economic
crisis.

“Obviously, we're going to have a re-regu-
lation of some sort,” said Ward Bower, a prin-
cipal atlegal consulting firm Altman Weil Inc.
“That’s something alot of firms are gearing up
for”

Increased regulation and greater oversight
of financial institutions is in Eimer’s forecast.

“I think the government is going to extend
its reach to regulate things it had done in the
past, but hasn’t done much of in the last eight
or 10 years,” Eimer said. “The financial crisis
has clearly pointed out the lack of regulation
over financial transactions. I think the govern-
ment is going to go forward and increase reg-
ulation of banks and bank holding companies.”

Changes in financial regulation are immi-
nent, lawyers said, especially in light of gov-
ernment plans to use taxpayer dollars for
financial bailouts to jump-start the economy.

“It’s pretty apparent that with all the bail-
out money and programs to support the fi-
nancial sector, part of the trade-off for it will
be increased regulatory overlay and scrutiny,”
said corporate lawyer Linda K. Myers, a part-
ner at Kirkland & Ellis. “One of the things
lawyers are going to have to understand is the
regulatory scheme that will be imposed as a
result. ... I think there will be more for us to do
with respect to learning to interpret these
regulations, and how they’re going to apply to
our clients.”

What is not yet clear, Myers said, is what
form those regulations would take.

But across the corporate arena, Myers con-
tinued, stricter credit standards for business
loans would likely have an impact on the
work of transactional lawyers. And, she added,
“Bankruptcy lawyers will be more busy. And,
it is possible that there may be some overhaul
in some of the bankruptcy laws as well.”

Corporate lawyer Helen R. Friedli, a part-
ner in the Chicago office of McDermott Will
& Emery, pointed out a new player in the
financial arena: insurance companies. That
development, Friedli said, could amount to

more work for lawyers with insurance and

banking expertise.

“Some companies, particularly insurance
companies, are buying small banks — sub-
jecting themselves to regulations,” Friedli said.
“Those insurance regulatory lawyers will be
busier”

Corporate and finance lawyer Craig R. Cul-
bertson, the managing partner of McGuire-
Woods, stressed that speculations about how
an Obama administration might impact law
practices must now be evaluated in light of
the current economic climate. It’s a matter of
looking at the types of initiatives the admin-
istration could take to increase regulations, he
said, while balancing the need to stimulate
the economy.

“It’s a situation where, under more normal
economic, financial, and business climates, an
Obama presidency would almost certainly in-
crease the volume of work for lawyers, be-
cause there would be increased governmental
regulation in the financial arena, in the secu-
rities arena, certainly in antitrust reviews of
potential business combinations and poten-
tial violations of antitrust laws,” Culbertson
said. “The economy is going to have a slow-
ing effect and a counterbalancing effect on
the amount of work that law firms would
otherwise see generated from an Obama
administration and a Democratic-controlled
government.”

For example, Culbertson said, there might
be a temporary slowdown in the implemen-
tation of more scrutiny over the anti-com-
petitive effects of business combinations —a
position historically taken by Democrats.

“In antitrust review, you’re not going to see
alot of scrutiny where strong banks are going
to pick up troubled banks,” Culbertson said.

When it comes to the issue of antitrust
enforcement, Eimer sees increased scrutiny
— in general.

“Antitrust enforcement may increase be-
cause of the concern that activity may have
on the economy,” Eimer said.

However, he acknowledged, “There are
going to be exceptions to where the govern-
ment is trying to patch the economy, and cer-

tain keystone portions of the economy are

going to be propped up without regard to the
immediate consequence to competition.”

For example, Eimer said, “I expect oversight
of mergers may lessen in some areas, and
enforcement of laws against price-fixing will
increase.”

Altman Weil’s Bower also sees an emphasis
on antitrust-related issues under the Demo-
cratic administration.

“A lot of big firms, in their litigation sec-
tion, have antitrust groups. They haven’t been
very busy in the last eight years,” Bower said.
“I think they’re going to get busy.”

Jetfrey E. Stone, a partner at McDermott
Will & Emery who heads the firm’s trial de-
partment, said he sees a “perfect storm brew-
ing on the horizon.”

“You've got a collapsing economy, increased
attention on the stability and management of
financial institutions, and you’ve got an ac-
tivist Democratic administration coming in
to be a new sheriff on the block,” said Stone,
a former assistant U.S. attorney in Chicago
whose practice focuses on white-collar crim-
inal defense matters and complex commercial
litigation. “There’s going to be increased legal
work in defending and representing the par-
ties that are affected by the convergence of
those three factors.”

Stone predicts an increase in white-collar
criminal investigations.

“There’s a general economic climate that
makes those investigations much more palat-
able, and an administration that’s going to be
much more inclined to pursue them,” Stone
said. “The investigations are going to run the
gamut, from the traditional insider trading,
self-dealing fraud-based investigations, to
much more systemic kinds of investigations.

“It’s not unusual, historically, when there is
any kind of market collapse, that there is a
governmental need to identify responsible
villains,” Stone continued. “That search for
the identification of villains will motivate a
lot of prosecutors and investigators in the
new administration — in the U.S. attorney’s
office, the SEC, the white-collar component
of the FBL”

More investigations, Stone said, means more



need for sophisticated legal representation of
senjor executives and corporate and financial
institutions, including banks, hedge funds,
investment firms and insurance companies.
“Anybody who is a player in the upper
reaches of the economy, in addition to the
standard, Fortune 500 companies, is likely to
be drawn into the civil litigation or govern-

ment investigation side,” Stone said.

Gearing up for green light

On the hot-button issue of global warming,
the big question for environmental lawyers
isn’t whether they expect to see legislative
action — it’s when.

“The Bush administration for seven-and-a-
half out of eight of its years has resisted any
meaningful activity having to do with global
warming. They’ve clearly left that to the next
administration,” said Janine M. Landow-Esser,
a partner with Quarles & Brady whose prac-
tice focuses on environmental law. “T think
we’ll have an almost 180-degree change. It will
take time and, in light of our current econ-
omy, there’s going to be a lot of debate over
who bears the cost, but I think there will be
some action on this question.”

Climate change regulatory work and litiga-
tion could very well be on the horizon under
an Obama administration, environmental law-
yers predicted.

James D. Brusslan — who is of counsel to
Levenfeld Pearlstein, where he leads the firm’s
environmental law service group — was quick
to predict the likelihood for global warming
legislation requiring reductions in greenhouse
gas emissions to become a focal point for law-
yers in his practice area and beyond.

“When I go to the ABA seminars they all
say, most of your time will be spent on global
warming issues for the rest of your career,”
Brusslan said. “Whenever you have a major
law that’s passed, it’s going to spur a lot of
legal work.”

“It’s probably going to start with utilities,
some of the big manufacturing companies,
then down to smaller industries,” Brusslan
said. “I would think somebody in Franklin
Park that might have a 100- or 200-employee

company very well could be regulated. They're
certainly going to ask lawyers, ‘Are we subject
to this?” and “‘What do we need to do?”

“After that happens, I just think there’s go-
ing to be alot of litigation relating to who the
law applies to, failure to comply, how to cal-
culate the baseline,” Brusslan said. “There will
be conflicts with state standards. I'm sure there
will be questions about the constitutionality
of the act. ... There are going to be loopholes
companies will try to jump through, ambigu-
ities, and many lawsuits.”

For some companies, a greenhouse gas emis-
sions program under such legislation could
result in significant changes to the way they
do business, Brusslan pointed out. “Let’s say a
utility burns coal in order to generate elec-
tricity. If they’re going to have to reduce emis-
sions substantially, they may have to change
the way they generate electricity.”

Brusslan said a vastly different approach to
global warming, under the Obama admin-
istration, could amount to new regulations
on a wide range of industries — translating
to more work for lawyers whose practices
focus on areas ranging from lobbying and en-
vironmental law to business and transactional
matters.

Considering Obama’s professed commit-
ment to invest capital in green technology and
alternative energy sources, “there will be new
companies and industries created,” Brusslan
said. “There will be opportunities for lawyers
to assist green entrepreneurs in creating and
operating these companies. Your average cor-
porate and transactional lawyer may have new
businesses that are alternative-energy related.”

Quarles & Brady’s Landow-Esser, who rep-
resents clients in the utility sector, predicted
that lawyers like her “are going to be very
busy, hopefully, with new projects, permitting
and siting of new facilities, and agreements
for purchase and sale of energy.”

In connection with prospective legislation
addressing global warming, lawyers anticipate
the establishment of a nationwide cap-and-
trade system for greenhouse gas emissions.
Under such a system, Brusslan explained, if

a company is unable to meet requirements

on reducing carbon emissions, the company
would be afforded an opportunity to pur-
chase “credits” from another company that
has reduced its carbon emissions by more
than the required amount.

“If one company can reduce [carbon emis-
sions] more cheaply than another company,
that company has a marketable commodity it
can sell to another company,” Brusslan said.
“That’s what’s going to happen, almost cer-
tainly, under the global warming legislation.”

With a cap-and-trade system in play in
Europe, lawyers in the London office of Mc-
Dermott Will & Emery are already engaged in
assisting clients with transactions involving
energy credits, said McDermott’s Friedli.

Friedli said it’s only a matter of time before
a nationwide cap-and-trade system comes to
the US.

“We already advise clients of that in Europe,
so we'll be ready when it comes to the United
States,” Friedli said. “It’s something an Obama
administration is likely to support. .. It’s
a good time for lawyers to retool to some
extent.”

Chances are, said Levenfeld Pearlstein’s
Brusslan, more lawyers here might eventually
find themselves dealing with international
transactions involving energy credits. He be-
lieves the U.S., under an Obama administra-
tion, will likely join the Kyoto Protocol, an
international treaty among many different
nations that aims to reduce greenhouse gas
emissions.

“It’s likely that there’s going to be an inter-
national market here and it’s going to be huge,
and lawyers are going to have to get involved,”
Brusslan said. “There will be opportunities for
companies here to trade with not only domes-
tic companies, but also international companies
to buy credits. There’s probably going to be
a much more international focus than we’ve
ever had”

Brusslan also predicts a climate for more
cases to be brought by plaintiff lawyers seek-
ing damages caused by global warming. And,
he anticipates an Obama administration to
be more forthcoming with scientific studies

related to the environment — such as the






